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SYNOPSI S

The Public Enpl oynent Rel ati ons Conm ssion grants the
request of the City of Newark for a restraint of binding
arbitration of a grievance filed by the Newark Fire Oficers
Uni on, | AFF Local 1860, AFL-CIO The grievance alleges that the
City violated the parties’ collective negotiations agreenent when
it changed the schedule for closing fire conpanies so that it
corresponds with the work schedule of firefighters rather than
the work schedule of fire officers. As a result, fire officers
have to report to a different fire house once every eight-day
cycle. The Comm ssion concludes that a fire officer’s occasi onal
reassi gnnment to another conpany does not appear to change any
negoti abl e enpl oynment condition and the Conm ssion accepts the
chi ef’s assurance that reassigned captains do not have to share
command or performadm nistrative responsibilities or additional
duties. The Comm ssion thus concludes that these reassignnents
are not mandatorily negotiable. The Comm ssion al so determ nes
that even though the issue is not nandatorily negoti abl e,
enforcenment of the Union’s claimwould place substanti al
[imtations on governnment’s policymaki ng powers. The Comm ssion
holds that neither it nor an arbitrator can second-guess the
City's belief that it would be nore efficient and | eads to nore
seanl ess accountability to reassign individual fire captains
rat her than groups of firefighters. That is a governnenta
policy determ nation that renmains outside the scope of collective
negoti ati ons.

This synopsis is not part of the Comm ssion decision. It
has been prepared for the convenience of the reader. It has been
nei ther reviewed nor approved by the Conmm ssion.
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DECI SI ON
On April 25, 2005, the Gty of Newark petitioned for a scope

of negotiations determnation. The City seeks a restraint of
bi nding arbitration of a grievance filed by the Newark Fire
O ficers Union, | AFF Local 1860, AFL-CIO The grievance all eges
that the Gty violated the parties’ collective negotiations
agreenent when it changed the schedule for closing fire conpanies
so that it corresponds with the work schedule of firefighters
rather than the work schedule of fire officers. As a result,

fire officers have to report to a different firehouse once every

ei ght -day cycl e.
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The parties have filed briefs and exhibits. The Cty has
filed the certifications of Lowel|l Jones, its Fire Director, and
Nor man Esparolini, its Fire Chief. The Union has filed the
certification of John Sandella, its President. These facts
appear .

The Newark Fire Departnment consists of four battalions and
approximately 108 fire conpanies, with seven or eight truck and
engi ne conpani es in each battalion. Each conpany typically
consi sts of one captain and three or four firefighters. The
Uni on represents deputy chiefs, battalion chiefs, and captai ns.
Each conpany is assigned to a firehouse and several firehouses
have nore than one conpany assigned to them Each battalion
enpl oys four tours or shifts of firefighters and fire officers.

In 1990, the City decided to close fire conpanies on a
rotational basis to avoid layoffs. During every tour, three fire
conpani es are closed. Each closed conpany is |ocated at a
firehouse with nultiple conpanies so that no firehouse is ever
cl osed. The conpani es designated to be closed on each tour have
remai ned the same since 1990.

Bef ore 2002, both the firefighters, represented by the
Newar k Firefighters Union, and the fire officers worked the sane
10/ 14 schedule. They worked two 10-hour days foll owed by 24
hours off, followed by two 14-hour nights, followed by 72 hours

off. The rotational schedule for closing fire conpanies
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coincided with this common work schedule. Thus no firefighters
or fire officers had to be reassi gned due to conpany cl osi ngs.

A Menorandum of Agreenent was signed on February 28, 2002
extending the contract until Decenber 31, 2004. As part of the
menor andum the parties negotiated a new work schedul e. Under
that schedule, fire officers work 24 hours on, foll owed by 48
hours off, followed by 24 hours on, followed by 96 hours off.
Section 17.05 of the work schedul e article provides:

The rotational closings will correspond to
the officers’ schedule to insure continuity
and avoi d undesirable effect of downtine
caused by officers noving between conpanies
in the mddle of a shift.

In June 2002, the fire officers began working the new
24/ 48/ 96 work schedule. Firefighters renmained on the 10/ 14 work
schedul e. The rotational schedule for closing fire conpani es was
si mul t aneously changed to coincide with the new 24-hour shift for
fire officers rather than the 10/ 14 schedule for firefighters.?
According to Jones, had the rotational closings not been changed

to coincide with the fire officers’ work schedule, fire officers

woul d have had to change conpani es m d-way through their shifts,

1/ The NFU filed an unfair practice charge asserting that the
Cty had refused to negotiate with it concerning issues
arising fromthe change in the fire officers’ work schedul e
and inpacting on the firefighters’ enploynment conditions.
One such inpact issue was the change in the rotational
closing of fire conpanies. The NFU s request for interim
relief blocking the work schedul e change pendi ng i npact
negoti ations was denied. |.R No. 2002-11, 28 NJPER 257
(133098 2002)
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resulting in downtine and di sruption. Further, officers could
not | eave their conpanies until replacenents arrived and their
replacenents m ght be delayed if they were busy responding to a
fire at the md-point of a shift. While firefighters had to
report to different conpanies, they did not have to do so in the
m ddl e of a shift and they knew up to one year in advance of the
date and | ocation of a reassignnent.

On January 31, 2003, the Cty changed the work schedul es of
both fire officers and firefighters to a 24/72 schedule. It
si mul t aneousl y changed the schedule for rotational closings of
fire conpanies to correspond to the 24/ 72 schedule. G ven that
fire officers and firefighters were working the sane schedul e,
conpany closings did not require the reassi gnnment of either
officers or firefighters to different conpanies.

The Union filed a grievance asserting that the change in the
fire officers work schedule violated the contract and an Apri
2002 grievance settlenent. On April 25, 2004, an arbitrator
sustained this grievance.

On June 14, 2004, the Cty issued Notice #59, restoring the
24/ 48/ 96 work schedule for fire officers. However, the notice
al so stat ed:

The tour rotational closings will not change.
When the conpany the Oficer is assigned to
is rotationally closed, the Conpany O ficer
will rotate to the appropriate assignnent.

Firefighters continue to work a 24/72 schedul e.
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According to the Fire Director, the departnent

enj oys operational efficiency synchronizing
the rotational schedule with the
firefighters’ tour. By doing so, the
departrment mnim zes the nunber of enpl oyees
who are detailed per tour and nakes for nore
seanl ess accountability of enployees.
Qperationally, it is nore practical to detai
three fire officers due to rotationa
closures than it is to detail three entire
conpani es of firefighters.

Since deputy chiefs and battalion chiefs do not work at
firehouses, only fire captains are affected by the schedul e for
conpany cl osings. The captains know up to one year in advance of
the dates and | ocation of reassignnents. Reassignnents due to
cl osi ngs have no inpact on salary, seniority, longevity, or
acconmodat i ons such as beds and | ockers.

The Fire Director states that the reassignments do not have
any inpact on the fire officers’ duties. But the Union President
asserts that a captain’s work is “essentially doubl ed” because
t he reassigned captain nust report to two duty stations and share
command with another fire officer at that station, including
responsibility for target hazard areas and pre-fire plans for
that | ocation that m ght be very different fromthe captain’s
normal |ocation — e.g., near a chem cal storage facility as
opposed to a school. The Fire Chief, in turn, has filed a
certification stating that a reassigned fire captain is not

expected to performany duties beyond supervising the

firefighters in his or her conmpany and is not expected to
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supervi se two conpani es sinultaneously or to share conmmand. Nor
is the fire officer required to performany adm nistrative duties
concerning the conpany to which he is reassigned - - the captain
who is regularly assigned to that conpany retains responsibility
for such matters as generating inspection reports, and handling
vacation sel ections, accounting of personal days, and nutual
swaps. The Fire Chief also states that target hazards (e.g.
hospitals, universities, governnent offices, and industri al
facilities) exist throughout the Gty and all fire personnel nust
be capabl e of conducting fire operations at all hazards. Cross
training and famliarity wth structural and geographi cal
di fferences are paramount to building well-rounded fire officers
and firefighters.

Fire officers already work in different fire conpanies,
firehouses, and even battal i ons when nmutual swaps occur or
of ficers volunteer for overtine assignnents. However
firefighters are also detailed to other conpanies alnost daily
gi ven nmutual swaps, overtinme assignnents, and roll cal
bal anci ng. The Uni on President contends that it would seem nore
operationally sensible to reassign firefighters instead of fire
of ficers.

On July 6, 2004, the Union filed a grievance all eging that
the Gty violated the 2002 Menorandum of Agreenent by not

ordering that the rotational closings correspond with the
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firefighters’ work schedule rather than the fire officers
schedule. The Gty did not respond to the grievance and the
Uni on demanded arbitration. This petition ensued.

Qur scope jurisdiction is narrow. Ridgefield Park Ed. Ass’'n

v. Ridgefield Park Bd. of Ed., 78 N.J. 144 (1978), states:

The Comm ssion is addressing the abstract
issue: is the subject matter in dispute

wi thin the scope of collective negotiations.
Whet her that subject is within the
arbitration clause of the agreenent, whether
the facts are as alleged by the grievant,
whet her the contract provides a defense for
the enpl oyer's all eged action, or even
whether there is a valid arbitration clause
in the agreenent or any other question which
m ght be raised is not to be determ ned by
the Comm ssion in a scope proceeding. Those
are questions appropriate for determ nation
by an arbitrator and/or the courts. [ld. at
154]

Thus we do not consider the nerits of the grievance or any
contractual defenses the enployer may have.

The scope of negotiations for police and fire enpl oyees is
broader than for other public enployees because N.J.S. A
34: 13A-16 provides for a perm ssive as well as a mandatory

category of negotiations. Paterson Police PBA No. 1 v. Gty of

Pat erson, 87 N.J. 78 (1981), outlines the steps of a scope of
negoti ations analysis for police officers and firefighters:

First, it nmust be determ ned whether the
particular itemin dispute is controlled by a
specific statute or regulation. If it is,
the parties may not include any inconsistent
termin their agreenent. [State v. State
Supervi sory Enployees Ass’'n, 78 N.J. 54, 81
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(1978).] If anitemis not mandated by
statute or regulation but is within the
general discretionary powers of a public
enpl oyer, the next step is to determ ne
whether it is a termand condition of

enpl oynmrent as we have defined that phrase.
An itemthat intimately and directly affects
the work and wel fare of police and fire
fighters, like any other public enpl oyees,
and on whi ch negoti ated agreenment woul d not
significantly interfere wwth the exercise of
i nherent or express nmanagenent prerogatives
is mandatorily negotiable. |In a case
involving police and fire fighters, if an
itemis not mandatorily negotiable, one | ast
determ nati on nust be made. If it places
substantial limtations on governnment's

pol i cymaki ng powers, the item nust al ways
remain Within managerial prerogatives and
cannot be bargai ned away. However, if these
governnmental powers renmain essentially
unfettered by agreenent on that item then it
is permssively negotiable. [ld. at 92-93;
citations omtted]

Arbitration will be permtted if the subject of the dispute is

mandatorily or perm ssively negotiable. See Mddletown Tp.,

P.E.R C. No. 82-90, 8 NJPER 227 (13095 1982), aff’d NJPER
Supp. 2d 130 (9111 App. Div. 1983). Paterson bars arbitration
only if the agreenent alleged is preenpted or woul d substantially
[imt governnment's policymaki ng powers. No preenption issue is
pr esent ed.

A decision to reassign an enployee is generally not

mandatorily negotiable. Gty of Jersey Gty v. Jersey Gty POBA,

154 N.J. 555, 568-574 (1998); Local 195, IFPTE v. State, 88 N.J.

393 (1982); Ridgefield Park; Cty of Newark, P.E.R C. No. 2005-2,

30 NJPER 294 (1102 2004), aff’'d 31 NJPER 287 (1112 App. Div.
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2005). Although an enpl oyee’s assi gnnent has an appreci abl e
effect on his or her welfare, that inpact is outwei ghed by the
manageri al interest in deploying personnel in the manner the
enpl oyer considers best suited to the delivery of governnental

services. R dgefield Park. However, the balance may shift if a

reassi gnnment inplicates other negotiable enploynent conditions

such as work hours. See, e.qg., Cty of Garfield, P.E.R C. No.

90- 106, 16 NJPER 318 (121131 1990). A fire officer’s occasional
reassi gnment to anot her conpany does not appear to change any
negoti abl e enpl oynent condition. There is no inpact on enpl oyee
wor k hours or conpensation. VWhile the Union argues that the
reassi gnments essentially double a fire officer’s workload, the
details of the Fire Chief’s reply certification clarify that a
reassi gned captain is not required to share conmand or perform
any adm nistrative responsibilities or additional duties.
Accordingly, we conclude that the subject of these reassignnents
is not mandatorily negoti abl e.

Under Paterson, we nmust nake one | ast determ nation: even
t hough the issue is not mandatorily negoti abl e, would enforcenent
of the Union’s claimplace substantial limtations on
government’s policymaki ng powers? The answer is yes in this case
and so arbitration nust be restrained. Because the work
schedules for fire officers and firefighters differ, any schedul e

for closing fire conpanies would result in either firefighters or
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fire officers being periodically reassigned to different fire
conpanies. The City believes that it is nore efficient to
reassign individual fire captains rather than groups of
firefighters and | eads to nore seanl ess accountability and
neither we nor an arbitrator can second-guess these concl usions.
That is a governnental policy determ nation that remains outside
the scope of collective negotiations. W wll therefore restrain
bi ndi ng arbitration.

ORDER

The request of the City of Newark for a restraint of binding

arbitration is granted.

BY ORDER OF THE COWM SSI ON
Chai rman Hender son, Comm ssioners Buchanan, D Nardo and \Wat ki ns
voted in favor of this decision. None opposed. Comm ssioners
Ful l er and Katz were not present.

| SSUED: Novenber 22, 2005

Trenton, New Jersey
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